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Liability to third parties

The main reason for professional (and other) partnerships converting themselves into LLPs is, of course, to minimise the risk of personal liability on the part of the individual members, in particular from the massive negligence claim.  The entity which is the LLP will be liable, but hopefully not individual members personally.

The legal principles on which an individual may still be personally liable to a client in negligence, despite LLP membership status, are reasonably well established: did the individual member, in the particular circumstances, assume a personal responsibility to the client for carrying out the work (so that he owed a duty of care to the client to carry out the work with reasonable care and skill); and, if so, did the client rely, and rely reasonably, on that assumption of personal responsibility?

Although the legal principles are reasonably clear, it is less clear what approach the courts will take when actually applying them to an individual member of an LLP of professionals; and the issues are, as yet, untested.  The judicial mind may be torn in two directions.  On the one hand, legislative policy permits individuals to carry on business with limited liability.  Where professionals have formed a limited liability entity, in accordance with legislative policy, it is with that entity, not the individual member, that the client’s contract for services is made. This legislatively authorised method of practising should not be undermined by an unreasonable finding of an assumption of personal responsibility on the part of an individual member. On the other hand, the relationship between a client and his or her individual professional adviser can be intensely personal; and the automatic reaction of the judicial mind may be to see the client’s trust and confidence as being reposed in (and accepted by) the individual professional personally at least as much as being reposed in, and accepted by, the corporate entity which is the LLP.

Whether or not, in particular circumstances, there has been an assumption of personal responsibility by an individual member is to be judged ‘objectively’ (i.e. by the court).  This ‘objectivity’ provides the court with considerable scope to view the particular facts of the professional relationship as it thinks that a just and fair result dictates; and the House of Lords has increasingly made clear in recent cases that, in determining whether a personal responsibility has been assumed, issues of fairness and policy will be involved.
  

There are, of course, ways in which the individual LLP member can seek to protect himself or herself.  First, and most obviously, there is insurance.  Indeed, the Court of Appeal has recently signalled (in Merrett v Babb in 2001)
 that prudent professional employees (let alone partners or LLP members) will want to ensure that they have personal insurance.  Secondly, the engagement letter between the LLP and the client can seek to make clear that the client is dealing solely with the LLP, and that there is no acceptance or assumption of responsibility by any member (or, for that matter, employee or consultant) of the LLP personally for carrying out the client’s work, and no duty of care owed by any member personally to the client.  Such an exclusion of any duty of care arising on the part of an individual member will, if an objective view of the particular circumstances results in there having in fact been an assumption of personal responsibility by the member, need to satisfy the “reasonableness” requirements of the Unfair Contract Terms Act 1977, and also (where the client is an individual) of the Unfair Terms in Consumer Contracts Regulations 1999.
  Although the facts of any particular case will, of course, need to be examined with care, the view of the authors is that, where an exclusion of personal liability on the part of a member is clearly drafted and brought to the client’s attention, and the LLP carries a reasonable level of insurance (given the nature of its business), the exclusion will usually be found by a court to be reasonable.
Liability to the LLP  
All of this well-travelled territory relates to the possibility of the individual LLP member being directly personally liable to the client.  Such liability will (at least, generally speaking) be in addition to liability on the part of the LLP to the client.  The member carrying out the work will (again, generally speaking) have been doing so as the agent of the LLP.
  It is this agency based liability of the LLP to the client that calls for further consideration of the member’s own position.  There is a tendency for LLP agreements not to address this position adequately.
As the agent of the LLP in the carrying on of its business (and probably also under an implied term of the LLP agreement), the individual member owes a duty of care to the LLP, whether or not, in relation to any particular matter, he also owes a personal duty of care to the client.
  The standard of care owed by him to the LLP is not wholly clear, but is probably an objectively determined standard of reasonable care and skill in all the circumstances.
  It would be unwise to think that a member’s internally owed standard of care is no more than the standard of care which he adopts in his own affairs (the standard of care historically applied to partners, and of doubtful validity even in that context today).
The individual member who carries out work for the client, on behalf of the LLP and with no personal duty of care to the client, but nevertheless negligently, will have no direct personal liability to the client.  The LLP will be liable.  But in doing the work negligently, the member will probably be in breach of his duty of care to the LLP, and so potentially liable to the LLP for its loss in having to pay damages to the client.  Where the size of the claim is within the LLP’s insurance, this is unlikely to be a practical issue. But if the claim exceeds the LLP’s insurance, the LLP (or its liquidator at the behest of its creditors) might consider it necessary to seek to recover the excess from the negligent member. An individual member could, therefore, successfully avoid direct personal liability to the client (not having assumed any personal responsibility to the client), but be indirectly personally liable in respect of the claim or, at least, in practice, of that part of the claim which exceeds the LLP’s insurance cover (and probably his own).

The duty of care owed by an individual member to the LLP will also, in principle, apply to his actions in relation to the internal management of the LLP, for instance, the buying or hiring of equipment or the dismissal of an employee, or the fulfilment of designated members’ duties.

In the light of this potential internal liability, when considering the terms of the LLP agreement, the members should consider whether (and if so, to what extent) they wish to exclude the internal duty of care, both in respect of work for clients and in respect of management of the LLP.  The duty can be excluded by agreement between the members and the LLP (i.e. in the LLP agreement) without the need to satisfy the “reasonableness” test of UCTA 1977.  That Act (as relevant for present purposes) does not extend to any contract so far as it relates to the rights or obligations of the corporators or members of any body corporate.
 And it is difficult to see an LLP agreement (at least, in an LLP of professionals) being in any way a “consumer contract” subject to the 1999 Regulations.

An exclusion of the internal duty of care need not be total.  There may be omitted from the exclusion any acts of fraud or dishonesty, or wilful disregard of obligations, on the part of a member. Indeed, a positive obligation may be placed on a member to keep the LLP indemnified against any uninsured loss to it resulting from such misconduct on his part.  But, such matters apart, an exclusion of a duty of care (whether arising in tort or in contract, or otherwise) may be desirable.

There is a further route by which an individual member could be on the receiving end of a claim by the LLP (or its liquidator).  If there has been negligence, and the member concerned has indeed, in the particular circumstances, assumed a personal responsibility to the client, that member will be a joint tortfeasor with the LLP.  In these circumstances, and whether or not the member personally (in addition to the LLP) is pursued directly by the client, it would be open to the LLP to seek a contribution from the member under the Civil Liability (Contribution) Act 1978.  This right to contribution on the part of the LLP can also be regulated or excluded by agreement between the members and the LLP;
 and the possibility of such an exclusion is, again, a matter to be considered.
The member out on his own

There is one further stage to be addressed, in this context, in the relationship between the LLP and individual members.  Where the individual member is found to have assumed a personal responsibility to the client, the client may, for some reason, choose to sue that member only, and not the LLP as well. The member would be directly exposed to the client’s claim, whilst the LLP would not be so exposed (although the member might consider the possibility of a claim against the LLP, as a joint tortfeasor with him, for contribution under the 1978 Act). Full protection for the individual member, therefore, will include an indemnity from the LLP in respect of third party negligence claims (to the extent that the individual member’s liability is not covered by his own insurance). 
Liability to fellow members

In some circumstances, a member may owe a duty of care to a fellow-member to use reasonable care and skill in a particular matter, the duty arising in tort as a matter of common law or arising out of an express or implied of the LLP agreement. In relation to the carrying on of the LLP’s business, one member giving assistance to another in the course of the latter providing a service to a client of the LLP may owe a duty of care to the service provider in the giving of that assistance.  An example of such a situation could arise in an LLP of professionals where a member advising the client seeks specialist assistance “in-house” from another member.  In relation to the management of the LLP, a member charged with the task of fulfilling some regulatory requirement may owe a duty of care to the other members to fulfil that requirement.  An example of such a situation might be where a member is entrusted with the task of giving notice to the registrar of companies of a change in the membership.  It may be thought that, in the interests of collegiality, and if an indemnity from the LLP to individual members as discussed above is extended to cover claims involving management of the LLP, it would be desirable for the LLP agreement to provide that no duty of care is owed by one member to another, and to exclude also the right of one member to seek contribution from another (if both have direct personal liability to a client) under the 1978 Act.

But, before doing this, it is perhaps worth considering the possibility of corporate and personal armageddon, namely the massive negligence claim against both the LLP and an individual member who has assumed personal responsibility, which exceeds both the insurance available, and the worth of the LLP’s indemnity to the individual member.  In these (extreme) circumstances, there may be something to be said for not excluding the right of one member to make a claim over against, or to seek a contribution under the 1978 Act from, another member.
It is perhaps as well to at least consider all possible scenarios at the outset, rather than wait until they may be just over the horizon.
The default rule indemnity

It is sometimes thought that an individual member’s internal position is adequately protected by default rule (2) in regulation 7 of the LLP Regulations 2001, or by an equivalent provision. This is not, however, the case, in our view. Default rule (2) provides that the LLP must indemnify each member in respect of, inter alia, personal liabilities incurred by him “in the ordinary and proper conduct of the business” of the LLP. A member who acts in breach of his duty of care to the LLP, or in breach of his own duty of care to the client or to another member, will, however, most probably not be acting in the ordinary and proper conduct of the LLP’s business.
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� See Williams v Natural Life Health Foods Ltd [1998] 1 WLR 830


� An example of such a judicial reaction can be seen in Yazhou Travel Investment Co Ltd v Bateson [2004] HKCFI 258 (esp at paras 52-65), a Hong Kong case involving a claim in negligence against two consultants to a firm of solicitors. After referring to Williams v Natural Life Health Foods, the judge said (para 54): “I venture to suggest that in most cases, simply because of the personal nature of the solicitor-client relationship, there will be such a special relationship. The solicitor deals directly with the client, takes instructions from him and gives advice. The client sees the solicitor as ‘my solicitor’ and relies on him as such, whether he is a partner or an employee and indeed may continue to instruct the same solicitor if he moves to another firm, whether as partner or as employee. It is reasonable for him to rely on the solicitor with whom he deals. The solicitor sees the client as ‘my client’ and knows that the client will suffer injury if he makes a mistake in his professional work….Necessarily the solicitor assumes responsibility and even if he is an employee the special relationship comes into being”.


� See, for instance, Lord Hoffmann in Customs & Excise v Barclays Bank [2007] 1 AC 181 at paras 35-36


� [2001] QB 1174.


� SI 1999/2083


� See LLP Act 2000, s 6(1).


� Whether the duty in any situation is seen as arising in equity out of the member’s fiduciary relationship with the LLP or in tort (as to which, see generally Lord Browne-Wilkinson in Henderson v Merrett Syndicates Ltd [1995] 2 AC 145 at 205F-H, and in White v Jones [1995] 2 AC 207 at 271C-272B), the measure of compensation or damages (as also the limitation period) will be the same in equity as in tort:  see as to damages Millett LJ in Mothew above at 17H and as to limitation Companhia de Seguros v Heath (REBX) Ltd [2000] 1 WLR 112.


� See, for instance, the duty of care for company directors set out in CA 2006, s 174, which reflects the pre-2006 common law position.
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� And see on this Chitty on Contracts 29th edn, 2004, para 15-028.
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