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Introduction
It is, at present anyway, the generally accepted position in English law that a partnership falling within the Partnership Act 1890 cannot be automatically dissolved by the acceptance by one partner of a repudiatory breach of the partnership agreement by the other partner or partners.  The combination of the views of Lord Millett in Hurst v Bryk 
 and the judgment of Neuberger J in Mullins v Laughton 
 (following Lord Millett) is taken to have established that, in the absence of specific agreement or enabling provision,
 a partnership can only be dissolved (and an individual’s membership of it ended) by order of the court under s 35 of the 1890 Act.
 The purpose of this article is not to debate whether Lord Millett was right or wrong, but rather to consider the results of the position being as stated by him, and to compare it with the position in relation to limited liability partnerships.

1890 Act partnerships

The reasoning behind the position set out by Lord Millett is, essentially, that a partnership is not simply a common law contract, but is rather a personal and commercial “relationship” (albeit with terms established by agreement between the partners) which is subject to the jurisdiction of the court of equity, and to the general principles developed by that court in relation to partnerships. In addition, automatic dissolution by the acceptance of a repudiatory breach is difficult to reconcile with the discretionary power given to the court by s 35(d) of the 1890 Act.
 In these circumstances, if there is no enabling provision (either in the partnership agreement itself or under the 1890 Act) for a partner to dissolve the relationship, or the partners cannot agree on dissolution,
 a partnership can only be dissolved by order of the court (exercising its discretion) under s 35 of the 1890 Act. The position is the same whether the mutual rights and duties of the partners are governed by terms expressly agreed between them (e.g. a normal partnership agreement) or by default provisions contained in the 1890 Act (e.g. s 24). There is thus no room for the common law doctrine of acceptance of a repudiatory breach discharging a contract.

It is worth bearing in mind that dissolutions do, as it were, come in two sizes:  a general (or “true”) dissolution, when all the creditors of the partnership are paid off, the assets are disposed of, and the individual partners go their separate ways;  and a limited (or “technical”) dissolution, which occurs whenever a partner leaves the partnership (or a new partner joins), when matters, internally and externally, continue as before subject only to the limited effect of the leaving partner going (or the new partner joining). A specially written partnership agreement usually regulates how and when a partner can (or must) leave, and how a new partner can join, and precludes there being a general dissolution in these circumstances.   Such an agreement also frequently specifies how and when the partners can decide to have a general dissolution.

The sort of situation that Lord Millett and Neuberger J were considering is where a single partner, or group of partners, acts in a manner which, in a purely contractual context, would amount to a repudiatory breach of the partnership agreement, but there is no provision in the agreement (and the partnership is not a partnership at will) for a termination of the partnership in the circumstances which have arisen, and the partners cannot agree on a termination.  An example would be a majority of the partners excluding the other partner or partners from the partnership premises and business, but with no proper justification for this exclusion (e.g. a wrongful expulsion).
 In such circumstances, the wronged partner or partners, on the receiving end of the “repudiatory action”, cannot unilaterally accept the repudiation as terminating their membership of the partnership. In the absence of an agreed general or limited dissolution, the wronged partner or partners must apply to the court under s 35 of the 1890 Act for an order for dissolution.

This requirement can, on the face of it, lead to a difficult position for the wronged partner or partners, needing to apply to the court for a dissolution decree in order to get out and, in the meantime, still continuing as a partner or partners.  On the other hand, and as is pointed out by Neuberger J in Mullins v Laughton,
 even if the doctrine of accepted repudiation did apply to a partnership, an innocent partner who purported to accept a repudiatory breach would often not be certain as to whether or not the partnership had been brought to an end until the court had given its decision on the issue of whether or not the breach was repudiatory. 

On an application under s 35 of the 1890 Act, if the court does decide to dissolve the partnership, it may go on to give directions as to the effecting of the dissolution, for instance as to the sale of the firm’s assets with liberty to individual partners to purchase. As part of this consequential jurisdiction, the court may make a "buy-out" order in favour of an applicant i.e. an order that, instead of there being a full sale in the open market of the assets and business of the partnership, the individual's interest be bought out by the other partners on whatever the court considers to be the just basis in the circumstances.  This can include valuing the leaver's interest on the basis of a sale of the partnership assets and business as a going concern.  Such an order is known as a Syers v Syers order.
  The making of such an order is inevitably dependent upon the court first decreeing a dissolution.  Although the original form of order appears effectively to have given the continuing partners an option to buy out the leaving partner (on the terms considered just by the court) if they wished to avoid a full winding-up, the position appears now to be that the court can simply order a buy-out.
  

Although the ability of the court to order a buy-out is often invoked by the defendant wrongdoers, in order to prevent the alternative of a full winding up and asset sale, it may also be seen as a useful remedy for the wronged partner who wants to take his share and depart as quickly and easily as possible.  The ability for a wronged partner to seek a dissolution, and consequential order that his interest be bought by the other partners, can broadly be seen as the partnership equivalent of the right of a company shareholder to seek such a “buy-out” order under s 459 of the Companies Act 1985,
  although the ambit of the order which can be made under or pursuant to s 35 is narrower than can be made for companies under s 459, and is limited to whatever comes within, or is incidental to, a dissolution.  This can, however, it appears, include an appropriate indemnity to the leaving wronged party against partnership debts and liabilities.
 The making of an order under s 35 (whether for full or partial dissolution) will not preclude the court from, in addition, awarding the wronged party damages for the loss caused to him by the repudiatory action.

There seems to be no reason in principle why a partnership agreement should not contain a provision to the effect that, as a matter of agreement between the partners, the common law rules as to repudiatory breach of contract and acceptance of such a breach (and the effect of acceptance) will be applicable to the partnership.
  Such a general provision would, however, need careful thought as to the results for everybody of the acceptance of a repudiation.
 In practice, such a provision would be better seen (and probably drafted) as a complement to an expulsion clause: in like manner as an expulsion clause gives to the specified majority the right to require a wrongdoer to leave the partnership, so the right being considered here is a right for the partner wronged by a repudiatory (or “serious or persistent”) breach of the agreement by the other partners to leave the partnership at his option.
  In a disputed situation (and as with an expulsion clause), one would, however, still be left with uncertainty as to whether or not there had been such a repudiation or serious breach as to permit an acceptance of it leading to operation of the exit option. 

As a footnote to this discussion of the partnership position, it may be noted that in a case in 2004 the Court of Appeal of New South Wales declined to accept the view of Lord Millett that the contractual doctrine of repudiation does not apply to partnerships.
  The case involved a two man partnership of investment bankers, one of whom unilaterally announced his intention to walk away from the partnership.  This was treated by the court as a repudiation of the partnership agreement, which on the facts was accepted by the other partner by both word and conduct, thus (the court held) terminating by acceptance of repudiatory breach the partnership there and then.  The court gave an alternative basis for the partnership terminating on the “acceptance”, namely that on the facts it was clear that neither partner intended the partnership to continue, with the result that the partnership was to be treated as having been terminated by abandonment.
 It appears from the court’s reasoning in relation to this alternative ground that it was seeing partnership as solely a common law contractual relationship, although the same result (termination of the partnership) could have been arrived at by treating the parties as having agreed to a dissolution of the partnership. In the same way as the terms of a continuing partnership can be varied by the consent of all the partners, inferred from their course of dealing,
 so equally, it is suggested, where a partner walks away from a multi-party partnership (whether because of breach of agreement by the others or otherwise), and the other partners accept his departure, an implied retirement of the leaving partner can arise by consent of all the partners, inferred from the conduct of all of them in proceeding on this basis.
                                                                                                                                                                
Limited liability partnerships

The fundamental distinction between a partnership and an LLP is that the former is an aggregation of its members, with each partner being the agent of all the others, whilst the latter is a corporate entity separate from its members, and the members are agents for this separate entity and not for each other.  The coming and going of members of an LLP does not have any legal impact on the existence of the corporate entity, which can only be wound up and dissolved, like a company, in accordance with the Companies Act 1985 and the Insolvency Act 1986.

The governing regulations between members

As with any business organisation, there will need to be established for an LLP its governing regulations i.e. the terms on which the business is to be managed, and profits distributed, and such like.  For a partnership, this is done by the partnership agreement made between the partners and, in default of agreement as to various matters, by provisions contained in the 1890 Act.  As has been seen above, the partnership relationship cannot be dissolved by the acceptance of a repudiatory breach, and the remedy for the wronged partner who wishes to leave (assuming no other satisfactory right or agreement to terminate his membership) is dissolution, leading possibly to a buy-out order, under s 35 of the 1890 Act.  For a company, the governing regulations are provided by its articles of association, with provisions being supplied by Table A, or by one of the other Tables referred to in the CA 1985, to the extent that those provisions are not varied.
  The articles of association are, broadly speaking, given the force and effect of a contract between the company and the members, and between the members themselves, by statute.
 The articles need to be in place, subject to possible alteration thereafter by special resolution, in order for the company to be incorporated.
 It is clear that a member of a company cannot terminate his membership, and cannot terminate the contractual effect of the company’s articles of association so far as relates to him, by accepting what would otherwise amount to a repudiatory breach of the articles by the other members or by the company itself.
 The remedy for the wronged member who wishes to cease being a member of the company is either to transfer his shares (or, in the case of a company limited by guarantee, exercise a right in the articles to resign his membership), or to apply to the court for a buy-out (or other) order under s 459 of the CA 1985, or for a “just and equitable” winding up order under s 122 of the IA 1986. 
For an LLP, the governing regulations are supplied by an agreement ("the LLP agreement") made between the members, and between the members and the LLP, in accordance with s 5(1) of the LLP Act 2000.  This provides as follows: 


Except as far as otherwise provided by this Act or any other enactment, the mutual rights and duties of the members of a limited liability partnership, and the mutual rights and duties of a limited liability partnership and its members, shall be governed-

(a)
by agreement between the members, or between the limited liability partnership and its members, or

(b)
in the absence of agreement as to any matter, by any provision made in relation to that matter by regulations under section 15(c).

Section 5 is clearly seeing the terms of governance of an LLP as essentially a matter of contract between the members inter se, and between them and the LLP. It does, however, contain two caveats to a general statement that the respective mutual rights and duties are governed by the LLP agreement that the members and LLP execute.

The first caveat is the existence of entrenched statutory rights and obligations.  These, in turn, can be conveniently divided into three categories for present purposes:  (i) the rights conferred on every member by the CA 1985 as adopted for LLPs, such as the right at all times to inspect the accounting records which the LLP is obliged to keep, and to inspect the LLP’s charges register;
 (ii) the obligations (mostly negative obligations, a breach of which is a criminal offence) imposed on every member by the CA 1985 as adopted, such as the obligation not to destroy any documents relating to the LLP’s affairs;
 and (iii) the duties and responsibilities placed on the LLP’s designated members by the LLP Act itself, and also by the CA 1985 and the IA 1986 as adopted. These rights and obligations are rights and obligations incidental to membership. They do not affect or determine whether or not membership exists.

The second caveat is that, in the absence of agreement (i.e. between the members, or between them and the LLP) as to any matter, the mutual rights and duties of the members, and the rights and duties between them and the LLP, are governed by the default provisions relating to that matter made under s 15(c) of the LLP Act. Section 15(c) enables “any law relating to partnerships” to be applied or incorporated by statutory instrument for LLPs “with such modifications as appear appropriate”. The default provisions are contained in Part VI (regulations 7 and 8) of the LLP Regulations 2001,
 and are based directly on provisions in ss 24, 25, 28, 29 and 30 of the 1890 Act (although there is no express reference in the LLP Regulations to that Act). The default provision as to expulsion (no majority can expel any member unless there is an express agreement creating such a power) stands on its own in regulation 8.  The other default provisions are contained in regulation 7, which provides that the mutual rights and duties of the members, and of the members and the LLP, are to be determined by these provisions, subject to the provisions of the general law and to the terms of any express or implied agreement between the members, or the members and the LLP, as to such rights and duties.
 
The LLP Act expressly states that, except as far as otherwise provided by the Act itself or any other enactment, the law relating to partnerships does not apply to an LLP.
  There is, therefore, no automatic importation into LLPs of the partnership relationship between members subject to the jurisdiction and principles of the court of equity, as referred to by Lord Millett in Hurst v Bryk.  The incorporation for LLPs of those provisions of the 1890 Act (with modifications) reflected in regulations 7 and 8 of the LLP Regulations 2001 as default LLP agreement provisions cannot reasonably be said to be incorporating for LLPs the partnership relationship governed by equity, and resultant position as to repudiation, enunciated by Lord Millett. The result, it is suggested, is that an LLP agreement is subject to normal contract law in relation to both its existence and its construction. In principle, therefore, and unlike a traditional partnership agreement or a company’s articles of association, the doctrine of acceptance of a repudiatory breach of contract will be capable of applying to an LLP agreement.

It is to be noted that both s 5 of the LLP Act and regulation 7 of the LLP Regulations 2001 refer to both (a) the mutual rights and duties of the members and (b) the mutual rights and duties of the LLP and the members.  Whilst it is not always easy to say into which of these two categories of rights and duties a particular LLP agreement provision may fall, it is reasonably clear that the default provisions contain rights and duties in each category.
  A tailor-made LLP agreement is almost certainly going to have rights and duties in each category.  The point here is that it is important to appreciate that any LLP agreement, whether it does or does not incorporate any of the default terms, is effectively a three party contract: the wronged member, the other members and the LLP. 
Becoming/ceasing to be a member

Section 5 of the LLP Act is providing for an agreement as to, inter alia, the rights and duties of people who are members. It is not establishing the procedure or mechanism by which persons can become, or cease to be, members.  This is done by s 4 of the LLP Act, which essentially makes membership, or cessation of membership, a matter for the members, to the exclusion of the LLP itself.  Sub-sections (1) and (2) of s 4 provide that a person becomes a member of an LLP either by being one of the persons who subscribe to the incorporation document, or (if becoming a member subsequently to incorporation) by and in accordance with an agreement with the existing members.   This is broadly similar to the way in which a person becomes a member of a company, save that, in the case of a company, membership is dependent also on the person's name being entered in the company's register of members (which the company is required to keep).
  In the case of an LLP, notice of any person becoming a member has to be given to the registrar of companies (and the fact of membership thus becomes publicly available information);
 but a person's becoming a member is not dependent on this notice being given.  Becoming a member is solely a matter of agreement between the newcomer and the existing members. 

The procedure for a person ceasing to be a member of an LLP is established by section 4(3) of the LLP Act, which provides as follows:

A person may cease to be a member of a limited liability partnership (as well as by death or dissolution) in accordance with an agreement with the other members or, in the absence of agreement with the other members as to cessation of membership, by giving reasonable notice to the other members.

Section 4(3) is to be read, it is suggested, as establishing the only routes to a person ceasing to be a member
 (and, similarly, it is suggested, sub-ss (1) and (2) are to be read as establishing the only routes to a person becoming a member). In referring to an “agreement”, sub-s (3) is clearly referring to an agreement ranging from an ad hoc agreement specific to one individual to an agreement applicable to members generally. In practice, terms as to members retiring (as also terms for the introduction of new members) are likely to be contained in an LLP agreement made pursuant to s 5(1)(a) of the LLP Act. The default provisions made under s 5(1)(b) contain a term as to the introduction of new members (requiring unanimity of existing members for the introduction of  a new member); but they do not contain any term as to cessation of membership. The final part of s 4(3), providing for cessation of membership by reasonable notice (in the absence of any agreement) is effectively the default position.
 Subject to this (and to death or dissolution), as with a person becoming a member of an LLP, ceasing to be a member is seen by the LLP Act as a matter of agreement between the members.

Repudiatory breach
Let us now return to the situation where there is, in the usual way, a tailor-made LLP agreement executed by the members and by the LLP, and there has been a repudiatory breach of that agreement:  a member has been quite unjustifiably excluded by the other members from the business and the premises, or he has been quite unjustifiably refused access to certain key business information.  In accordance with normal contract rules, the excluded or refused member can in principle elect to accept the repudiation as bringing the LLP agreement to an end as between him and the wrongdoers so far as future performance is concerned.  
The analysis of the acceptance of a repudiation is as follows.   The agreement will not be rescinded from the beginning.  What the wronged party is doing is electing to treat the agreement as no longer binding on him:  he is discharged from performance in the future of obligations which have not already arisen from the existence so far of the contract (“future obligations”); and he no longer has the right to perform such obligations, should he otherwise wish to do so.  He will keep the benefit of rights which he has already unconditionally acquired under the agreement.  Equally, the wrongdoing parties are discharged from their future obligations under the agreement to the wronged party (i.e. they are discharged from their “primary” obligations to him), but – being the wrongdoers - they then come under an obligation (their “secondary” obligation) to pay the wronged party compensation for his loss of the benefit in the future of those obligations i.e. of being party to the contract. The wrongdoers will keep the benefit of any rights which they have already unconditionally acquired from the wronged party under the agreement. This general position will be modified by any provision in the contract which is clearly intended to exclude or restrict remedies for such a breach of the agreement as has occurred.  The position will also be modified by a provision in the contract which is clearly intended to confer a right or benefit on the wronged party in the event of his accepting a repudiation by the other members (subject to the equitable rule against penalties).  Similarly, a provision in the contract which is clearly intended to provide a dispute resolution mechanism in such circumstances (e.g. an all-purpose arbitration clause) will continue to have effect.  The position will also be modified by the continuation after the discharge of the agreement, or the arising upon the discharge, of any primary rights or obligations created or imposed by statute or other operation of law in the circumstances.

As Lord Millett pointed out in Hurst v Bryk,
 whilst the doctrine of repudiation applies to multi-party contracts as well as to two party contracts, it operates bilaterally as between each party in breach and each party accepting the breach.  In a multi-party contract, it effects the mutual discharge of future obligations as between these two camps (i.e. the respective camps of the wrongdoers and the wronged).  It does not operate to effect a discharge of obligations as between persons in the same camp. Equally, it seems reasonable to say, it will not per se operate to effect a discharge as between the wronged party and a party to the contract who is not in breach. This last observation is relevant to an LLP agreement, where there may, for instance, be a repudiatory breach of the agreement by members as against one of their number in circumstances where the wrongdoing members are not to be seen as acting on behalf of the LLP as well as themselves, or there may be a breach attributed to the LLP but not to the other members. Whether or not, in any particular case, a breach is to be seen as a breach by the other members, or a breach by the LLP (or by both), may itself be a difficult issue.
So, if the members and/or the LLP commit a repudiatory breach of the LLP agreement as against one of the members, and the wronged member purports to accept that repudiation as bringing the LLP agreement to an end as between him and them, what exactly will that mean and lead to? 
The key issue to be considered is whether the acceptance by a member of a repudiatory breach will result in that member ceasing to be a member of the LLP.  Does he terminate his membership forthwith by his own act of accepting the repudiation? 
Proceeding on the basis that, as discussed earlier, s 4(3) establishes the only routes to a person ceasing to be a member of an LLP, and on the basis also that a repudiation does not operate to effect a discharge as between the wronged party and a party to the contract who is not in breach,  it follows (at least, generally speaking) that, if the repudiatory breach has been solely by the LLP, with the result that the LLP agreement as between the wronged member and the other members has not in any event been discharged, the terms for a member leaving contained in that agreement will still apply. Assuming, however, that the repudiatory breach has been by the other members (so that, upon its acceptance, there is discharge from the LLP agreement as between the wronged member and the other members), the issue becomes whether, as a matter of construction of s 4(3), the ability under that sub-section to cease to be a member “in accordance with an agreement with the other members” includes an ability to cease to be a member by reason of accepting a repudiation of the agreement made between the members (expressly or by default) under s 5 as to their mutual rights and duties. It is difficult to say that it does. An “agreement with the other members” in s 4(3) is presumably a reference to an agreement with the other members as to cessation of membership. It is difficult to see how accepting the repudiation of an agreement (in this case, an agreement setting out the mutual rights and duties of the members) can be equated to acting in accordance with an agreement (for the cessation of membership). It is suggested, therefore, that s 4(3) does not encompass cessation of membership by reason of acceptance of a repudiatory breach of the LLP agreement. The result is that the status of members of an LLP is similar to that of members of a company,
 rather than being similar to what the status of members of a traditional partnership would be if the partners were freed from their relationship being governed by the court of equity as stated by Lord Millett.
It may be said that this is an unsatisfactory and unexpected result, given the general approach of the LLP Act that membership is a matter of contract between the members; and given also that, unlike 1890 Act partnerships, there is no "relationship" between the members subject to the jurisdiction of the court of equity, and that, unlike companies, entry on a register is not a determinant as to membership.  Nevertheless, it seems unlikely that s 4(3) can be read as referring to some only of the routes to a member ceasing to be a member; and, once this is accepted, there is really no room in s 4(3) for cessation by acceptance of a repudiation. And the policy point may be made that, whilst membership is a matter for the members to the exclusion of the LLP itself, it is nevertheless in the interests of the LLP (and third parties dealing with it) that there should be a clear mechanism, and as much certainty as possible, as to a person ceasing to be a member.
 In addition, it would, perhaps, be odd if ceasing to be a member of an LLP by acceptance of a repudiation depended on whether the breach was by the other members or by the LLP itself. The further, broad commercial, point may be made that if a member of an LLP could cease to be a member simply by accepting a repudiation of the LLP agreement by the other members, he would have a right which the law does not confer on members of either a partnership or a company.

Assuming that the above-suggested conclusion as to s 4(3) is correct, acceptance of a repudiatory breach of the LLP agreement will not lead to automatic cessation of the wronged party's membership, unless there is some provision in the LLP agreement (as discussed earlier as a possibility for partnership agreements) to the effect that, as a matter of agreement amongst the members as to membership, the acceptance by a member of a common law repudiatory breach of the LLP agreement by the other members (or the LLP) will result in cessation of membership by the wronged member. 

Leaving the LLP

But – subject to some important considerations mentioned below – leaving an LLP may not be so difficult to manage for a wronged member as might at first sight appear. In the absence of such a (highly unusual) provision as to the effect of the acceptance of a repudiatory breach as has been mentioned in the previous paragraph, it is suggested that the consequences of a wronged member accepting a repudiatory breach of the LLP agreement, but not thereby ceasing to be a member, will be broadly as follows:

(i)
If the LLP agreement is a tailor-made agreement (i.e. not simply made up of the default provisions), and the breach is by the other members, then as between the wronged member and the wrongdoing members that agreement will come to an end.  Unless the wrongdoing members can be said to be acting on behalf of the LLP as well as themselves, the agreement will not come to an end as between the wronged member and the LLP itself.  But, in any event, as the wronged member is still a member, by reason of s 5(1)(b) ("in the absence of agreement as to any matter …") the default provisions will now have effect as between the wronged member and the wrongdoers. This, of course, could produce considerable variations from the tailor-made terms (e.g. an equal share of the capital and profits, and the right to take part in the management of the LLP), and resulting complications.
(ii)
If the LLP agreement is a tailor-made agreement and the breach is by the LLP (alone), the default provisions will now have effect as between the wronged member and the LLP; but, as between the wronged member and the other members, the agreement (including any agreed terms as to ceasing to be a member) will continue to apply.
(iii)
If the LLP agreement is, in any event, made up of the default provisions, those provisions will, again by virtue of s 5(1)(b), continue to have effect.  The agreement constituted by them cannot be ended by the acceptance of a repudiation.
  In this respect, the default provisions may be said to have, for present purposes, a similar status to the articles of association of a company: their contractual effect cannot be ended by a member by his accepting what would otherwise amount to a repudiatory breach of them by the other members or by the LLP itself. 
(iv) Under either (i) or (iii) above, but probably not under (ii) above, there will be no contractual terms governing the notice period which the wronged member must give for leaving. Accordingly, the provisions of the second part of s 4(3) will apply ("in the absence of agreement with the other members as to cessation of membership …"), and the wronged member will be able to give "reasonable notice" to the other members of his leaving.  If the conduct of the other members is such as to have amounted to a repudiatory breach of the LLP agreement, a "reasonable" notice period is likely to be short to the point of instantaneous.
However, before the wronged member accepts the repudiatory breach as ending the LLP agreement (in the case of a tailor-made agreement) and/or, in the circumstances of either (i) or (iii) above, gives notice of ceasing to be a member, he would be wise to pause, and to consider the consequences in further detail.
  If the wronged member has capital remaining in the LLP, he will presumably wish to recover it.   The default provisions do not provide for a leaving member to be paid back his capital; and in the absence of agreement, he appears to have no right to a return of his capital.
  If, in the event of either (i) or (iii) above, the member exercises his statutory right under s 4(3) to give reasonable notice of ceasing to be a member, how is he going to get his capital back?   If the tailor-made LLP agreement is still in existence as between the wronged member and the LLP itself, it may be that a contractual right to the recovery of the wronged member’s capital still subsists. If this is not the position, however, the answer, in principle, lies in the damages by way of compensation which he may be entitled to recover for the breach.  But where the LLP agreement was only ever constituted by the default provisions (or, in any event, never contained any provision for the repayment of a leaving member's capital), it is not easy to see a route to the wronged member who has given a s 4(3) notice being entitled to recover his capital as part of compensation for the wrong (i.e. for the breach of the LLP agreement).

Assuming, however, that damages for the breach of the LLP agreement by the wrongdoers include recovery of capital, there is a further point for the wronged member to consider.  For damages to be recoverable for a breach of contract, there must be a causal connection between the breach and the loss claimed.  If the wronged member decides that, because of the wrongful conduct towards him, he wishes to accept the repudiatory breach as terminating his relationship with the LLP (i.e. to accept the repudiatory breach of the tailor-made LLP agreement by the other members as bringing that agreement to an end, and then give notice under s 4(3) of his leaving), and claim compensation (perhaps loss of future profit shares as well as the return of his capital), the question will arise as to whether the loss resulting from his ceasing to be a member has in truth been caused by the breach by the wrongdoers, or has been caused rather by his own decision to give notice to leave under s 4(3).  The general approach taken by the court to the requirement that for damages to be recoverable for breach of contract they must have been caused by the breach is to consider whether, viewed as a matter of common sense, the breach of the contract was the effective or dominant cause of the loss (as opposed, for instance, to merely providing the wronged party with the occasion or opportunity to act as he did).
  Where the wronged member has been quite unjustifiably excluded from the LLP's premises and work, it is suggested that, if the member accepts this repudiatory action as ending the tailor-made LLP agreement as between him and the other members, and at the same time gives notice of his leaving under s 4(3), the court is likely, as a matter of common sense, to see the exclusion from the LLP's premises and work as the cause of the excluded member's loss which results from his ceasing to be a member. But this outcome will, of course, all depend on the particular facts; and one cannot guarantee the outcome.

A further possible issue which may arise is whether the general fiduciary duties which a member owes to the LLP (and which duties will encompass considering the interests of creditors if the LLP is insolvent or of doubtful solvency)
 will cause there to be any restraints on the wronged member accepting the repudiation in the first place and/or giving notice of leaving under s 4(3). The general position, it is suggested, is that they will not. The wronged member will be exercising rights and powers which are conferred on him (by the common law and/or s 4(3)) in his own behalf, and which are not fiduciary rights and powers.
 It is suggested that his exercise of them cannot be impugned, however damaging it may be to the interests of the LLP. It is to be appreciated, however, that the wronged member will still remain under the general fiduciary duties not to appropriate to himself, after he has left the LLP, business opportunities properly belonging to the LLP.

As an alternative to accepting the repudiation, and/or giving notice under s 4(3), the wronged member may wish to consider the prospects of a petition under CA 1985, s 459,  in order to seek a “buy-out” order, or to consider the prospects of a petition under IA 1986, s 122(e), for a “just and equitable” winding-up order. (These statutory provisions are adopted and modified for LLPs.) He may, in particular, wish to consider these alternatives if they are potentially more reliable routes to recovering his capital, or if he wishes to be paid a share of the LLP’s current asset value. In broadly the same way as an application by a wronged partner for a dissolution of the partnership under s 35 of the 1890 Act can (as discussed earlier) lead to a buy-out of the applicant under a Syers v Syers, so the presentation of a “just and equitable” winding-up petition can also lead (if it would otherwise be just and equitable for the LLP to be wound up) to the petitioner being bought out at a proper price, if the other members are willing to agree to this as an alternative to the LLP being wound up.
 The same general principles which govern “just and equitable” company winding-up petitions will govern LLP petitions. But there are possible or potential hurdles to the wronged member presenting a s 459 petition or a winding-up petition.
Section 459 petition
One of the modifications to s 459 as it is applied to LLPs is that, by reason of sub-s (1A), the members may agree amongst themselves to exclude their rights to present a s 459 petition.
 Such an agreement will, in practice, constitute part of the LLP agreement. If, in the situation being considered, there is such a provision, the wronged member will, in any event, be precluded from presenting a s 459 petition if the breach is by the LLP only or, if it is by the other members, he does not accept the repudiation. If he does accept the repudiation by the other members, there could be an issue as to whether or not the exclusion does indeed come to an end with the other terms of the agreement as between the members, or whether the exclusion is to be seen as intended, like an exemption clause, to survive and apply after the ending of the primary obligations, modifying the wrongdoers’ “secondary” obligations arising by reason of the breach
 (or is possibly to be seen, like an arbitration clause, as ancillary to the main purpose of the agreement and intended to survive the ending of the primary obligations
). It is suggested that a permitted exclusion of s 459 probably will come to an end with the other primary terms of the agreement upon the acceptance of a repudiation as between the members. It is not easy to characterise an exclusion of s 459 as either an exemption clause (existing to modify a wrongdoer’s secondary obligations) or as similar to a continuing arbitration clause. An exclusion of s 459 is not necessarily limited to the situation where there has been a breach of the LLP agreement; and, it is suggested, such an exclusion will probably fall to be more accurately seen as intended to be part and parcel of the expressly agreed primary terms, justified in the context of those terms, but not intended to survive as, in effect, part of the default terms should the primary terms between the members be discharged. If this is indeed the proper construction of the LLP agreement in question, the effect of accepting a repudiation of the agreement as between the members will be to lift the exclusion of s 459 rights contained in it, and to confer on the wronged member the right (in principle) to present a s 459 petition.

It may be noted that, since an exclusion of s 459 has to be unanimous amongst the members, the effect of one wronged member now being released from the exclusion will be, it appears, that all members will be released from the exclusion.
A petition under s 459 can only be presented by a person who is a current member of the LLP. Giving notice under LLP Act s 4(3) would, therefore, preclude the possibility for the wronged member of presenting (or pursuing) such a petition.
Winding-up petition
Unlike the position in relation to s 459 (for LLPs), the statutory right to present a winding-up petition cannot be excluded by the LLP agreement.
 There cannot, therefore, be the same doubts as to the availability for a wronged member of this remedy as there may be over rights under s 459. But, against this, there may be an issue as to whether the individual wronged member has the standing to present a winding-up petition. Under IA 1986, s 124(1), a petition can be presented by the LLP itself "or the members, or by any creditor or creditors (including any contingent or prospective creditor or creditors), contributory or contributories….".  The reference in s 124(1) (for LLPs) to the “members" is simply the general modification of “directors” in the original s 124 (for companies) to "members" for LLPs.   It is established that, for companies, “the directors” here means the directors acting as a board:  it does not mean a single one, or group, of the directors.
 It is difficult to see why this construction of the sub-section should be different as applying to LLP members. Leaving aside for the moment the possibility of a member being a creditor, the right of an individual member (or group of members) to present a petition probably depends, therefore, on whether or not he (or they) is a contributory. A "contributory" is a member (or past member) who has agreed with the other members or with the LLP to contribute to the assets of the LLP in the event of a winding-up.
 He is liable to contribute to the extent that he has so agreed.  An agreement by a member to contribute to assets in a winding-up is, in practice, going to be contained (if at all) in the LLP agreement. LLP agreements often provide for members (like members of a company limited by guarantee) to contribute a nominal amount in the event of a deficit in assets on a winding-up.  If the members have not agreed to contribute some such sums they are not "contributories". The default provisions for LLP agreements do not provide for members to be contributories.

As a working rule, therefore, for the wronged member to be able to present a winding-up petition (other than as a creditor) (i) he needs to be a contributory under the LLP agreement and (ii) (on the basis that ending the LLP agreement as between the members brings to an end his obligation to contribute in the event of a winding-up) he should not end that agreement by accepting the repudiation. This working rule may yield, however, in the face of two possibilities: first, that the provision in the LLP agreement for the members to contribute in a winding-up is to be seen as an agreement between each member and the LLP, so that it is not ended by the accepted repudiation of the agreement as between the wronged member and the other members only; and, secondly, if (relying on this) the wronged member gives notice under s 4(3) of the LLP Act of his ceasing to be a member, the provision in the LLP agreement is to be read as continuing to obligate him after he has ceased to be a member (so that he remains a contributory after he has left).
The wronged member may be able to avoid the problems of qualifying as a contributory by being an actual, or contingent or prospective, creditor of the LLP. He may, for instance, be such a creditor by reason of his profit share for a year being unpaid,
 or by reason of having made a loan to the LLP; and this may be the position whether or not he has accepted the repudiation (so that the default provisions apply), and whether or not he is still a member of the LLP. But he will, of course, cease to be a creditor in respect of such sums (and cease to have standing as such to pursue a petition) if he is paid what he is owed. Will he be a creditor for unreturned capital? As has been mentioned earlier, the default provisions do not provide for a leaving member to be paid back his capital, and it is probably the case in any event that a member cannot prove for his capital in a winding-up: in a winding-up, he will only recover his capital if there is a surplus after satisfaction of all debts and obligations (and he was a member at the commencement of the winding-up). But suppose that the tailor-made LLP agreement provides (as is normal) that a member is entitled to the repayment of his capital on his retirement, and that the wronged member has not accepted the repudiation (and remains, therefore, a member and prospective retiree). Does this not make him at least a prospective creditor? The answer is that it probably does; but that, on a hearing of the petition, the court might well be inclined to give little weight to his creditor status on this basis. 
A further alternative
If the wronged member considers that the default provisions would provide more beneficial terms of membership of the LLP for him than the tailor-made LLP agreement, he may consider that his best course is to accept the repudiation of the tailor-made agreement and rest on the default provisions.

Partnerships and limited liability partnerships compared
Partnerships
If the partnership is not a partnership at will, in the absence of agreement between the wronged partner and his co-partners as to him leaving, there can be no termination of his membership of the partnership by his acceptance of a repudiatory breach by the other partners.  He needs to apply to the court under s 35 of the 1890 Act for a dissolution of the partnership; and in that application either he, or the other partners, can ask the court to make a buy-out order in his favour instead of an order for a general winding-up. 
Limited liability partnerships


Unlike a traditional partner, a member of an LLP can accept a repudiatory breach by the other members (and/or the LLP) of a tailor-made LLP agreement, and treat it as discharging him from any future obligations under that agreement with the wrongdoers, and can then, by a further step, and provided that – generally speaking - the breach was by the other members (alone or together with the LLP), leave the LLP unilaterally. In this respect, the ability of a wronged LLP member to go his own way is easier than if he were a traditional partner. But if the wronged LLP member has a substantial financial stake in the LLP (for instance, by way of capital invested, or the prospect of a share in increased asset value), he needs to think carefully before either accepting the repudiation or exercising his ability to leave unilaterally under LLP Act s 4(3). He may, in practice, be in a similar position to the wronged member of a traditional partnership, needing to go to the court, in his case not in order to cease to be a member, but in order to extract his share of the business. In seeking to do this, however, he may possibly find at least some of his routes barred by an exclusion of the right to present a s 459 petition, or by a lack of standing to present a winding-up petition. In this respect, his position may perhaps be more difficult than that of a traditional partner, whose right in principle (as a continuing member of the partnership) to apply to the court for a just and equitable dissolution is unfettered.
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� E.g. in the partnership agreement or under the 1890 Act in the case of a partnership at will.





� Although, interestingly, the Employment Equality (Age) Regulations 2006 (SI 2006/1031) appear to assume that an individual’s membership of a partnership can be terminated by acceptance of a repudiation: see reg 17(8)(b).





� I.e. power to order a dissolution where a partner wilfully or persistently commits a breach of the partnership agreement.





� In Hurst v Bryk, all the partners were agreed that there had been a dissolution on 31 October 1990. The issue was the effect in the dissolution of the alleged repudiatory breach.


� This was part of the wrongful action of the defendants in Mullins v Laughton.  


� Para 92





� Based on Syers v Syers (1876) 1 App Cas 174.


� See para 112 of the judgment in Mullins v Laughton. In Syers v Syers, Lord Cairns (at page 183) referred to the court’s directions being moulded in every case by it to meet the circumstances of the particular case.


� On the ground that the affairs of the company are being or have been conducted in a manner which is unfairly prejudicial to his interests. The Companies Act 2006, in ss 994-6, continues the “unfair prejudice” jurisdiction contained in CA 1985 ss 459-61.





� See para 132 of the judgment in Mullins v Laughton.


� See, for instance, paras 126-131 of the judgment in Mullins v Laughton.


� As to express provisions for termination generally, see Chitty on Contracts, 29th edn paras 22-047/8.





� See the discussion below, under the heading “Limited liability partnerships: repudiatory breach”, as to the bilateral effects of a repudiation.





� Some partnership agreements already go part way down this road, by providing that if an expulsion notice served on a partner is found (by court proceedings or arbitration) to have been unjustified, the recipient of the wrongful notice can give short notice to leave. As the option for the wronged partner to leave arises on a clearly ascertained event (court or arbitration decision), the possibility of the problem mentioned in the next sentence above is avoided.





� Ryder v Frohlich [2004] NSWCA 472. It appears from the report (judgment para 133) that Hurst v Bryk was not cited to the court, but that the judges found it themselves and (without hearing argument) declined to follow it, basing themselves on an article in the Journal of Contract Law Vol 16 p 275: The Bonds of Partnership by Elisabeth Peden and JW Carter.


 


� English law recognises that, as a matter of common law, a contract can be treated as having been abandoned by mutual agreement:  see Chitty on Contracts 29th edn para 22-027.


� See s 19 of the 1890 Act.





� See in this context Sobell v Boston [1975] 1 WLR 1587.





� See CA 1985, ss 7 and 8. The position under the CA 1985 set out in this paragraph will be essentially the same under the CA 2006.





� CA 1985 s 14 and see, for instance, Gore-Browne on Companies para 6[28].


� See CA 1985 ss 10-13.


� See Scott v Frank F Scott (London) Ltd [1940] Ch 794 and Bratton Seymour Service Ltd v Oxborough [1992] BCLC 693 (rejecting the possibility of articles of association being capable of rectification). There can, however, be discharge by acceptance of a repudiation of a separate shareholders’ agreement.





� CA 1985, ss 222 and 408





� CA 1985, s 450(1)


� SI 2001/1090 (Part VI of the Regulations is headed “Default Provision”). The LLP Regulations 2001 (although not Part VI) have been amended in various respects by subsequent SIs.





� See the definition of “limited liability partnership agreement” in reg 2. The distinction between reg 7 and reg 8 is that the default position of no right for the majority to expel must (as with traditional partnership agreements under s 25 of the 1890 Act) be excluded by express agreement, whereas the reg 7 default provisions are subject to any express or implied agreement between the members.


� See LLP Act 2000, s 1(5).


� Reg 7(1), (3), (5), (6) and (8) and reg 8 are probably to be seen as category (a), and reg 7(2), (4), (7), (9) and (10) are probably to be seen as category (b).





� See CA 1985 ss 22 and 352. The position will be the same under the CA 2006. CA 1985 s 22(2) (as also CA 2006 s 112(2)) provides: “Every other person who agrees to become a member of a company, and whose name is entered in its register of members, is a member of the company.”





� LLP Act 2000 s 9(1); and see also CA 1985 ss 363 and 364 (relating to annual returns) as adopted and modified for LLPs.





� It would probably be possible for the members to agree in the LLP agreement for an absence of right to cease to be a member: see the discussion in The Law of Limited Liability Partnerships by Whittaker and Machell 2nd edn (2004), at para 16.5.





� The provision for reasonable notice as to departure could not have been contained in regulations made under s 15(c) of the LLP Act because, unlike the provisions of regs 7 and 8 of the LLP Regulations 2001(including that relating to a person introduced as a member), it is not any part of the “law relating to partnerships”, but is a de novo provision for LLPs and thus must find its place in the body of the Act.





� See as to authority for this paragraph Moschi v Lep Air Services Ltd [1973] AC 331 at 349H-350G, Photo Production Ltd v Securicor Ltd [1980] AC 827 at 848F-851A and Hurst v Bryk in the Court of Appeal [1999] Ch 1 at 21G-22B; and, generally, Chitty on Contracts 29th edn chapter 24.


� Above at 193H and 195H





� E.g. a member of a company limited by guarantee can only cease to be a member (bar death or dissolution) by exercising a right in the articles of association to resign his membership.





� One may, for instance, consider in this context the ostensible authority provisions of s 6(2) of the LLP Act, and the notification provisions of s 9 of that Act.


� However, the ability of the wrongdoers to enforce the default provisions against the wronged member may, in some respects, be impeded by the common law recognition of the need for mutuality.





� In relation to accepting a repudiation, the wronged party to a contract does have what is a reasonable period in the circumstances of the case to make up his mind as to whether or not to accept the repudiation: see, for instance, Chitty on Contracts 29th edn para 24-002.


 


� See Whittaker & Machell above at paras 16.22, 16.28-16.32 and 16.41; and see also Hailes v Hood [2007] EWHC 1616 (Ch) referring to these paragraphs. Members will be able to recover their capital in a winding-up of the LLP if there is a sufficient surplus available, and if they were members at the commencement of the winding-up: see Whittaker & Machell at para 28.4.





� But it is not impossible to see a route to recovery of capital in certain circumstances where there is no provision in the LLP agreement for this e.g. if the LLP was only ever intended to have a limited lifespan.





� See, for instance, the discussion in Chitty on Contracts 29th Edn paras 26-029 to 26-034.





� And note the words of Glidewell LJ in Galoo Ltd v Bright Grahame & Murray [1994] 1 WLR 1360 (a leading contract causation case):  "not all judges regard common sense as driving them to the same conclusion" (1372C).





� As to the fiduciary duties owed by a member to the LLP, see Whittaker & Machell above at paras 11.6-11.10.





� See, for instance, CMS Dolphin Ltd v Simonet [2001] 2 BCLC 704 at paras 87 and 95 (a director’s power to resign from office is not a fiduciary power: it can be exercised however damaging this may be to the interests of the company).


  


� See CMS Dolphin Ltd v Simonet above at paras 87-96.





� See IA 1986, s 125(2) and, for instance, Re a Company (No. 002567 of 1982) [1983] BCLC 151 at 157-9 (in relation to a company limited by shares), discussed in Whittaker & Machell above at para 27.7. 





� Section 459(1A) provides: “The members of a limited liability partnership may by unanimous agreement exclude the right contained in subsection 459(1) for such period as shall be agreed. The agreement referred to in this subsection shall be recorded in writing.”





� See Photo Productions v Securicor [1980] AC 827 at 849A-B.


 


� See, for instance, Moschi v Lep Air Services Ltd [1973] AC 331 at 350E-G.





� See Exeter City AFC Ltd v Football Conference Ltd [2004] 4 AER 1179, a company case to the effect, inter alia, that the statutory right of a member to petition for a winding up order cannot be written out by agreement.





� See In Re Instrumentation Electrical Services Ltd [1988] BCLC 550 and in Re Equiticorp International Plc [1989] 1 WLR 1010.





� IA 1986, s 79 (with s 74). 





� It may not yet have been allocated to his current account with the LLP.





� If he seeks to rest on the default provision as to equal sharing in the profits of the LLP (LLP Regulations 2001, reg 7(1)), he will need to bear in mind that he may not have the benefit of provisions in the now-repudiated LLP agreement as to periodic drawings on account of profits, and as to allocation of profits: see Whittaker & Machell above paras 13.9-13.11.


� I am grateful to my colleague John Machell for his valuable comments on this article in draft.
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